Contents

Chapter 1

WEALTH MANAGEMENT IN MALAYSIA 1
1.1  Introduction 1
1.1.1 Growth of Wealth and Wealth Transfer 1
1.1.2 Wealth in Malaysia 3
1.2 Wealth Planning in the New Regime 3
1.2.1 Anti-Money Laundering and Tax Evasion Measures 4
1.2.2 Global Trends in Tax Disclosure and Transparency 5
1.3 Domestic Developments 6
1.4  Planning Considerations in Wealth Management 7
ASSETS 9
2.1  Introduction 9
2.2 Classification and Types of Property 10
2.2.1 Other Classifications Forms 10
2.3 Ownership of Assets 10
2.4  Transfer of Assets 11
2.4.1 Delivery and Deed of Gift During Lifetime 11
2.42 Transfer of Land 11
2.4.3 Other Forms of Gifts other than Lifetime Gifts 12
2.4.4 Transfer of Intangible Property 12
2.4.5 Assignment 12
2.4.6 Transfer of Unique Assets 12
2.4.7 Intermediate Transfers 13
2.4.8 Other Forms of Property Holdings Arising from Transactions 13
2.5  Extracting Value from Assets 14
2.6 Holding of Assets 14
2.6.1 Individual 14
2.6.2 Comparison Between Joint Tenancy and Tenancy in Common 15
2.6.3 Partnerships 16
2.6.4 Limited Liability Partnerships 17
2.6.5 Company 18
2.6.6 Trust 18

Xiii



2.7 Using Nominees

2.8 Presumption of Advancement

2.9  Summary

2.10  Planning Considerations When Structuring Ownership or
Transfer of Assets

Chapter 3

ASSET PROTECTION AND BANKRUPTCY
3.1 Introduction

3.2  Threats to Owning Assets

3.3 Asset Protection

3.4  Bankruptcy

3.5  Consequences of Bankruptcy

3.6  Protected Assets

3.7 Creditor’s Rights

3.8 Duties of a Bankrupt

3.9  Offences Under the Bankruptcy Act

3.10 Planning Counsiderations for Asset Protection

Chapter 4

ESTATE PLANNING, INTESTACY AND WILL MAKING

4.1  Introduction

4.2 Testacy/Intestacy

4.3 Distribution of an Estate when a Person Dies Intestate or in the Case
of a Partial Intestacy According to the Distribution Act 1958

4.4  Distribution According to Intestate Succession Ordinance Sabah 1960

4.5  Wills

4.6  Salient Features of a Will

4.7 Main Differences Between Testacy and Intestacy

4.8 Appointing the Executor and Trustee Os

49  Legal Requirements for Valid Wills o

4.10  Challenging the Will

4,11  Exclusions Under the Will

4.12  Revocation of Wills

4.13  Lost or Destroyed Will

4.14 'Two or More Persons Dying at the Same Time (Commorientes)

4.15  Making Multiple Wills

4.16 Planning Con51derat10ns in Will Mak_mg

PROBATE AND LETTERS OF ADMINISTRATION

5.1  Introduction
52  Domicile and its Relevance for Probate and Administration
5.3 Documents Required for Both Probate and Letters of Administration

Xiv

18
19
20

20

23
23
23
24
25
26
27
27
28
29
30

33
33
34

36

37
38
38
39
41
43
45
46
47
47
48
48

53
53
54
55



5.4
55
5.6

57
5.8

Resealing of Grant of Probate or Letters of Administration
Public Trustee’s Summary Administration and Small Estates
Duties of Executors

5.6.1 Lay Executor and Trustee of a Will

Engaging Professional Trustee such as Trust Companies

Provisions under the Trust Companies Act in Probate and Administration

Chapter 6

MUSLIM INHERITANCE AND ESTATES IN MALAYSIA

6.1
6.2
6.3
6.4
6.5
6.6
6.7
6.8
6.9
6.10
6.11

6.12

Introduction

Faraid

The Need for a Wasiat (Will)
Admini$tration of Muslim Estates
Inheritance Certificate

Appointment of Executor

Muslim Distribution and Civil Law Aspects
Non Faraid Distribution

Process of Distributing the Estate

Why a Muslim Should Do Estate Planning?
Main Tools for Muslim Wealth Transfer/Estate Planning
6.11.1 Table of Main Available Tools

6.11.2 Features of the Wasiat (Will)

6.11.3 Wakaf

6.11.4 Sadakah (Donations)

6.11.5 Amanah (Trust)

6.11.6 Hibah (Gift inter-vivos)

Planning Considerations for Muslim Estates

Chapter 7

TAX PLANNING IN WEALTH PLANNING

7.1
7.2
73
7.4
7.5
7.6
LT
7.8
7.9
7.10

#11
7.12
7.13

Introduction

Taxation Features

Bases of Taxation

Residency and Source Taxation Principles
Permanent Establishment

Domicile and Non-domiciled Residency

Double Taxation and Tax Treaties

Harmful Tax Competition in International Taxation
Other Taxes that Impact Planning in Wealth Management
Malaysia Individual Income Tax

7.10.1 Resident Individuals

7.10.2 Non-Resident Individuals

Tax Rates for Resident Individuals

Tax Rates for Non-Resident Individuals

Other Malaysia Sourced Investment Income

57
57
58
55
59

61
61
61
63
63
64
65
65
66
66
67
68
68
68
69
69
69

70

ra
71
71
72
72
74
74
75
76
77
77
77
77
78
79
80

XV



7.14 Partnerships 80

7.15 Malaysia Corporate Tax 80
7.16 One-Tier Corporate Tax System 82
7.17  Foreign Sourced Income Exemptions 82
7.18 Income of Estates and Trusts 82
7.19  Estate Duty and Real Property Gains Tax 84
7.20 Tax Evasion and Avoidance 85
7.20.1 Anti-avoidance in Malaysia 85
7.20.2 International Position on Artificial Transactions 85
7.21 Tax Planning Considerations 87
TRUSTS 89
8.1  Introduction 89
8.2  Whatisa Trust? 90
8.2.1 Diagram of a Simple Trust 90
8.2.2 Describing and Classifying Trusts 91
8.2.3 Describing Beneficiaries and Beneficial Interests 93
8.2.4 Express Trusts 93
8.2.5 Requirements of a Valid Express Trust 93
8.2.6 Flexibility of a Trust 94
8.3  Why Set Up a Trust? 94
8.4  Other Aspects of a Trust 95
8.4.1 Revocable and Irrevocable Trusts 95
8.4.2 Trustees Duties and Powers 95
8.4.3 Extent of Power of Retention by the Settlor 96
8.4.4 Use of a Protector 97
8.4.5 Letter or Memorandum of Wishes 98
8.5  Structuring a Trust 98
8.6  Planning Consideration 98
REGULATION OF TRUSTS AND TRUST STRUCTURES 101
9.1 Introduction 101
9.2 Highlights of the Amendments to the Singapore Trustees Act (STA) 102
9.3  The Main Heads of Amendments to the STA 102
9.4  Statutory Duty of Care 103
9.5 Investments 104
9.6  Powers to Employ Agents, Nominees and Custodians 104
9.7  Remuneration 105
9.7.1 Remuneration Where Charging Permitted 105
9.7.2 Remuneration Where there is no Charging Clause 105
9.8  Power to Insure Trust Property 106
9.9  Perpetuities and Accumulations 106
9.10 Validity of Certain Trusts in Forced Heirships 107

XVi



9.11 Settlor’s Reservation of Powers of Investment or Asset Management 108

9.12 The Trust Companies Act 108

9.13 The Role of Corporate Trustees 109

9.14 Planning Considerations in Setting Up Trusts 110

915 Diagrammatic Representation of Possible Trust Structures 111

9.15.1 A Settlor Interested Trust - Settlor Himself the Beneficiary 111

9.15.2 Discretionary Trust for a Class of Beneficiaries 111

9.15.3 Interest in Possession Trust 113

9.15.4 ‘Hybrid’ Trust 114

9.15.5 Trust with Life Interests 115

9.15.6 Protective Trust 116

9.15.7 Tllustration of Power of Maintenance 117

9.15.8 Illustration of Power of Advancement 118

9.15.9 Investment Trust 119

9.15.10 Maintenance/Education Trust for Children 120

9.15.11 Charitable Trust 121

9.15.12 Mass Affluent Trust 122

TRUST ADMINISTRATION _ 125

10.1 Introduction 125

10.2 Trustee’s Duties 125

10.3 Control of Trust 126

10.4 Keeping Up with the Law 127

10.5 Understanding Purposes of the Trust and the Trust Deed 127

10.6 Trustees’ Exercise of Duties and Discretions 127

10.7 Investments of the Trust 128

10.7.1 Investment Caution and Profitability 128

10.7.2 The Trustee’s Investment Problem 129

10.7.3 Monitoring and Supervising the Investment Manager 130

10.8 Considerations When the Trustee Delegates its Functions 130

10.9 Trustee’s Minutes and Resolutions 131

10.10 Keeping the Business Relationship 131

10.11 Regular Reviews and Dealing with Beneficiaries 132

10.12 Consultation with Beneficiaries and Beneficiaries’ Rights 132

10.13 Where Conflicts of Interest May Arise 133

10.14 Duty of Impartiality 134

10.15 Discretionary Distributions 134

10.16 Dealing with Underlying Companies Under a Trust 135
10.16.1 Can Trustees Be Exonerated in Relation to

Underlying Companies? 135

10.16.2 Striking a Fair Balance in Clauses Protecting the Trustee 136

10.17 Taking Legal or other Professional Advice 136

10.18 Maintaining the Trust Property 137

10.19 Where Several Trustees are Appointed 137

10.20 Appointment as Successor Trustees 137

Xvii



10.21 Accounts 138
Appendix - Working with Investment/Asset Managers and Licensed Financial

Advisers 139
LIFE INSURANCE TRUSTS 143
11.1 Introduction 143
11.2  Life Insurance and Estate Planning 143
11.3 Rationale for Life Insurance Trust and Appointment of Trustees 144
11.4 Structure of a Life Insurance Trust 146
11.5 The Statutory Trust (Section 166 Insurance Act 1996) 147
11.6 Is There an Alternative to the Statutory Trust Policy? 147
11.6.1 Non Statutory Trust Nomination 149
11.6.2 Comparison Between Nomination and Insurance Trust 149
11.7 Assignment of Life Policies 150
11.8 Insurable Interest 151
119 Stamp Duty on Assignment .
11.10 Planning Considerations 151
BUSINESS SUCCESSION 153
12.1 Introduction 153
12.2  Key Questions for Business Owners 153
12.3 Business Structures Suitable for BVPT and/or
Family Business Succession Trust 154
12.4 'The Business Value Protection Trust (BVPT) 155
12.5 Parties Involved in the Business Value Protection Trust 157
12.6 Documents Involved in the Business Value Protection Trust 158
12.6.1 Agreement 158
12.6.2 Irrevocable Power of Attorney 160
12.6.3 Trust Deed by Each Business Owner 161
12.7 Funding the Business Value Protection Trust 161
12.8 'The Business Value Protection Trust Structure 163
12.9 Benefits of Having a Business Value Protection Trust Done 164
12.10 The Family Business Succession Trust 165
12.11 Planning Considerations in BVPT 168
12.12 Planning Considerations in Family Business Succession Trust 169
OFFSHORE FINANCIAL BUSINESS 171
13.1 Introduction 171
13.2 Tax Havens and Offshore Financial Centres 171
13.3  Why Go Offshore? 173
13.4 A Typical Offshore Tax Haven Jurisdiction 174

xviii



135
13.6
137
13.8
13.9

13.10
13.11
13.12
13.13
13.14
13.15
13.16
13.17
13.18
13.19
13.20
13.21
13.22
13.23
13.24
13.25
13.26
13.27
13.28
13.29
13.30
13.31
1332
1335
13.34

13.35
13.36

Offshore Structures and Businesses

Offshore Company Form

Use of Offshore Companies

Choice of an Offshore Company

Key Features of Offshore Companies

13.9.1 Comparison Chart For Selected Jurisdiction

13.9.2 Table Comparing Advantages and Disadvantages of Selected

Jurisdictions
Redomiciliation
Features of Offshore Trusts in Selected Jurisdictions
Example of an Offshore Trust
BVI Trust
BVI Trustee Act 2003
BVI VISTA Trusts
BVI PTCs (Private Trust Companies)
Mauritius Trusts
Asset Protection Provisions
Resident Trusts
Non-Resident Trusts
Concept of Separate Managing and Custodian Trustees
Mauritius PTCs
Cayman Islands Trusts
Cayman Islands Trusts Law (2009) Revision
Fraudulent Dispositions Law
Forced Heirship
The Settlor’s Reservation of Powers
Cayman Islands STAR Trusts
Mutual Funds
Mutual Funds in the Cayman Islands
Regulation and Compliance
Offering of Interests
Taxation
Structures Offered in Civil Law Jurisdictions
13.34.1 Stiftung
13.34.2 Anstalt
13.34.3 Foundation
The Labuan Proposition
Planning Considerations in Using Offshore Structures

Chapter 14

SUCCESSION OF OFFSHORE COMPANY SHARES

14.1
14.2
14.3
14.4

Introduction

Clearing Some Misconceptions

Probate in the BVI

Current Solutions in the Market
14.4.1 Basic Solutions

14.4.2  Sophisticated Solutions

174
175
176
177
178
179

180
182
183
183
184
184
184
185
186
187
188
188
188
189
190
191
192
192
193
193
195
196
196
187
198
198
198
199
199
199
201

203

203
204
205
206
206
207

Xix



14.5

14.6

Alternative Solution

14.5.1 Use of a New Zealand Trust to Own the BVI shares
14.5.2 Taxation Issues

Comparison of Solutions for Succession of BVI Shares

Chapter 15

ASPECTS OF THE FAMILY AND OTHER ANCILLARY
MATTERS IN WEALTH MANAGEMENT

15.1
15.2
15.3
154

15.5

15.6
15.7
15.8
15.9
15.10
15.11

15:12

15.13
15.14
15515
15.16
15.17
15.18
15.19
15.20
1521

Introduction

Minors

Who is a Child?

Rights of a Child

15.4.1 Liabilities

15.4.2 Incapacity

Valid Contracts

15.5.1 Contracts for Necessaries

15.5.2 Beneficial Contracts of Employment or Apprenticeships

Voidable Contracts

Other Contracts

Capacity of Infant to Insure

Legitimacy and Illegitimacy

Adoption

Guardianship

15.11.1 What Does Guardianship Involve?

15.11.2 Appointing a Testamentary Guardian

15.11.3 Reasons for Appointing a Guardian

15.11.4 Consequences of Not Appointing 2 Guardian

Divorce and Separation

15.12.1 Division of Matrimonial Assets

15.12.2 Maintenance Upon Divorce

15.12.3 Distributions Under Discretionary Trusts May Apply in
Divorce Situations

Inheritance (Family Provision) Act 1971

Presumption of Death Where a Person is Missing

Simultaneous Deaths (Younger Deemed to Have Survived the Elder)

Power of Attorney

Financial, Tax and Estate Planning Considerations in Migration

Malaysia My Second Home Programme

Charities and Foundations

Family Office

Planning Considerations

Glossary

XX

208
208
210
211

215
215
215
216
216
216
216
217
217
217
218
218
218
219
219
220
220
220
221
221
221
221
222

222
223
224
224
225
226
227
227
228
229

231



